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May 8, 2009 

U.S. Department of Transportation 
Docket Operations, M-30 
West Building Ground Floor, Room W12-140 
1200 New Jersey Avenue, SE 
Washington, DC 20590 
VIA FEDERAL EXPRESS 

fl^C5f\ '^o^-^om 

RESPONSE TO NOTICE OF DEFAULT AND 
PETITION FOR RECONSIDERATION 

CASE NUMBER: MT-2009-0046-US1207 

Please be advised that this Firm is counsel to D-J Warp, Inc., US DOT #715943 in connection with 
Case Number MT-2009-0046-US1207. On behalf of the motor carrier, D-J Warp, Inc., we submit 
this response to Notice of Default which is dated May 6, 2009 and request reconsideration and 
vacation of the default pursuant to 49 C.F.R. §386.64. The motor carrier, D-J Warp, Inc. further 
requests that this entire action be stayed pending a determination on the Petition for Reconsideration 
and the administrative review of the compliance review. 

Attached to this Petition you will find a copy of the Notice of Claim served on March 20, 2009. You 
will also find a copy of the Notice of Default and Final Agency Order dated May 6, 2009. In 
addition, attached you will find a March 31, 2009 correspondence which was forwarded in response 
to the Notice of Claim dated March 20, 2009. This March 31, 2009 correspondence was forwarded to 
the Department of Transportation, Federal Motor Carrier Safety Administration by the motor carrier 
in response to the Notice of Claim. However inartfully drafted, the response indicates an objection to 
the findings upon which the Notice of Claim are based. 

The response that was forwarded in response to the Notice of Claim dated March 31, 2009 
demonstrates a meritorious defense to the compliance review which necessitates an administrative 
review of the compliance review and the proposed conditional safety rating. The procedure related to 
the response to the Notice of Claim demonstrates excusable neglect on the part of the motor carrier, 
and his due diligence in seeking relief through the Notice of Claim. 
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Accordingly, pursuant to 49 C.F.R. §3 86.64(b), the motor carrier requests reconsideration of the 
determination by the agency regarding the entry of the Petitioner's default. The Petitioner further 
requests that the final agency order be vacated as the motor carrier has demonstrated excusable 
neglect in properly responding to the Notice of Claim and further filed his response within eleven 
days of receiving the Notice of Claim, demonstrating due diligence in seeking relief 

The motor carrier has now retained counsel to represent the motor carrier in connection with these 
proceedings. The motor carrier's counsel is familiarizing himself with the documents identified and 
review in connection with the compliance review and the notice of claim and therefore requests that 
the default of the motor carrier be vacated and adequate time be provided to the motor carrier to 
properly respond to the Notice of Claim and the compliance review. A Petition for Administrative 
Review of the compliance review has been filed this date. 

Attached to this petition is a certificate of service as required by 49 C.F.R. §3 86.6(c). 

Dated this 8th day of May, 2009. 

Brian J. StmW 
GARLINGTON, LOHN & ROBINSON, PLLP 
Attorney for D-J Warp, Inc. 

BJS:lpk 
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CERTIFICATE OF SERVICE 

This is to certify that on May 8, 2009, the undersigned mailed or delivered, as specified, the 
designated number of copies of the RESPONSE TO NOTICE OF DEFAULT AND 
PETITION FOR RECONSIDERATION to each of the parties listed below. 

Bruce Holmes, Division Administrator 
Montana Division 
U.S. Department of Transportation 
Federal Motor Carrier Safety Administration 
2880 Skyway Drive 
Helena, MT 59602 

Trial Attorney 
Federal Motor Carrier Safety Administration 
Western Service Center 
Golden Hill Office Centre 
12600 W. Colfax Ave., Suite B-300 
Lakewood, CO 80215 

U.S. Department of Transportation 
Federal Motor Carrier Safety Administration 
FMCSA Docket Clerk 
Western Service Center 
12600 W. Colfax Ave., Suite B-300 
Lakewood, CO 80215 

U.S. Department of Transportation 
Docket Operations, M-30 
West Building Ground Floor, Room W12-140 
1200 New Jersey Avenue, SE 
Washington, DC 20590 

One copy by: 
FEDERAL EXPRESS 
Tracking Number: 7975 8021 0926 

One copy by: 
FEDERAL EXPRESS 
Tracking Number: 7975 8017 0149 

One copy by: 
FEDERAL EXPRESS 
Tracking Number: 7975 8018 0437 

One copy by: 
FEDERAL EXPRESS 
Tracking Number: 7965 9264 2665 

U O i x m . H^OLU^ IAL 
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U.S. Department 
of Tianspoitstioii 

Federal Motor CanieT 
Safety Administration 

Western Service Center 

. • • • ' • • • i ' • • - • -

• , . , . f . : • • • " • . ' ' • . " 

-m 

:WBilfm-pl '^^^- ' l^^\ 

Ccrtifled/ Return Receipt Requested, - - 5, ĵ y ! 

Certified Receipt Number: 7008 3230 0002 47,?8:§H6ri < < 

March 20,2009 "''" ^ ^ -̂  ^ 
5 ?^ 

Douglas W. Warp, President 
D-J Warp, lac. 
6280 2nd Street NW 
Havre, MT 59501 

• •, -• frfH/TR̂ , art;,', th-î  F>'d:'v:> 

Golden Hills Office Centre 
12600 W. Colfax Ave. Suite B-300 
Lakewood, CO 80215 

Phone: (303)407-2350 
Fax: (303)407-2339 

^4. ^6S-for-^^i\ 

NOTICE OF CLAIM* -- VJQlatJiQî p̂f49 9pLi395.8<c). 

CIVIL PENALTY: $1,720 -,̂ .-, 720, 
Case Number: MT-2009-0046-US1207 
US DOT Number: 715943 • •• ̂ rm-^ '̂»< -^ru: h.f C'V̂  -h•. • 

Dear Mr. Warp: 

A complianee review was conducted at Havrej MTon Febfliary 12v;2009. Tiic purpose of this review 
was to determine your compUatice with the iFedctifli'Mi^tdriGamer.Safety Regulations (FMCSR), the 
Federal Hazardous Materials Regulations (HMR), and the Federal Motor Carrier Comniercial 
Regulations (FMCCR). 

As a result of this review, violations were dis.cQyered. This letter constitutes a Notice of Claim by the 
United States Department of Transportation, Federal Motor Carrier Safety Administration (FMCSA) 
against D-J Watp, Inc. for the amount of $1,720. 

Unless settled or otherwise resolved in a manner set forth below, the FMCSA can recover these 
penalties, wifli interest and costs, in a civil action brought in a United States District Court. Additional 
collection efforts may include, but are not limited to: Internal Revenue Service offsets against tax 
refhnds, and the referral to and the use of collection agencies to collect penalties. Also, under 49 Code 
of Federal Regulations (CFR) §§ 386.83 and 386.84, once a final order has been issued, the 
FMCSA may prohibit D-J Warp, Inc. from operating in interstate commerce until the civil 
penalty is paid in full and, if applicable, your FMCSA registration will be suspended. 

1) A Notice of a» fm is titt OlEoial charsing docunient used by the Fc<J«ral Motor Cairlcr Saftty Admlnintrition to initiate a. civil wtion for 
vIoUtlOflg ori'ederel t4W9. 

OLO/lOOi; ddVM r o 811629290* XVd GUZL 8002/90/50 



Case Number: MT-2009-0046-US12Q7;, ,j,-, { ĵin« |̂̂ ,/ f̂ct̂ o • • 

Your con^any is charged with: . ;̂ , JVJĵ ;̂=ffigJ,i,̂ ,̂;,,,̂ ;v,̂ y4} ,5,̂  ̂ v.v •• ; 

1. Two (2) violations of 49 CFR^§?S9^?^(#''Fk^l^^M"t>f rwiords of duty status. 

A copy of the documentary evidence collected ^i»ing;the investigation is available from fliis office. 
Upon request, the FMCSA will forward acopy ofHhis evidence withm a reasonable period of time. 
For additional details see the attached "Statement of Charges." 

NOtfti®lSMiENT 
This letter also constitules a Notice of AbatethSrtt of all violations. In order to ensure that these 
violations cease, your company must take the follbwirig actions: 

1. Ensure all drivers' records of duty statOs are accurate:' Compare the drivers' records of duty 
status with other business recprd$ ift l̂lJiit-ifOSS'&SsiOn including, but not limited to, toll, fuel, 
repair, and otiier on the road expons^riĵ cfeiptiajtas well as invoiecs, bills of lading, dispatch 
records, trip reports, and any otherd<M?.uiP!5Pit!g«n$x:?M by the trip, and driver earnings records, 
to verify accuracy of duty EtatUsTrecordi^!iiie£KcProhibit fiaJsification of duty status records by 
any of your drivers. ' •v,-rr'ir4sh^l!!i;> ::'>VMi:...fo.:i ;,•..'•. 

Failure to Abate Cited Violations ' ̂ '̂  """̂  '^'^'^^ ^" ̂ ' ' ^ ' "' 

Failure to abate the cited violations could caiil^M)]dltibsto be increased in lUmre enforcement actions. 

Penalty Factors foy Violations of Safety and Ha^ltrd6ugMat<£rials Regulations 

hi accordance with 49 USC §§ 521(b)(2)0J)^r5Mi(6)/<iief NlCSA must, before proposing or 
claiming a civil penalty, take into consideration the nature, circumstances, extent, and gravity of the 
violation committed and with respect to the violator, the degree of culpability, history of prior offenses, 
ability to pay, effect on ability to continue to do business, and such other matters as justice and public 
safety may require. The civil penalty proposed ^shallbe calculated to induce compliance. These factors 
will not be considered, however, for violations Subject to the Section 222 provision described above. 

Penalty Factors for Violations of Commercial Repilations 

In the case of violations of the commercial regulations FMCSA also is not required by statute to 
consider the Section 521 factors. However, before proposing penalties for violations of the 
commercial regulations (more specifically the'fransportation of household goods), 49 U.S.C. § 14901 
(c) requires FMCSA to take into considerationMie degree of culpability, any prior history of such 
conduct, the degree of harm to shippers, ability to pay, the effect on ability to do busmess, whether the 
shipper has been adequately compensated before institution of the civil penalty proceedmg, and such 
other matters as fairness may require. 

Page 2 . . . . : 

010/2000 dUVtt ro 811629290* XVd 6L:21 6002/80/50 



b «*• " ^ •'M ^ ^ 

Case Number: MT-2009-0046-US1207 > v̂ • 

DiacoveTBd Versus Charged Violations '̂'̂ ^̂ " •- <̂. < 

Violations of either safety or hazardous ni8teiia!̂ reg'uliktiSnsi;diŝ ^^ during the course of the 
compHancc review, but not proposed for pOTaltvlp'this'Soticip of Claim, may have increased the civil 
penalty claimed for the violations charged iTOpjil^i!?^^ violations found m Table l, as 
attached to this Notice of Claim, detail the vimStSbnk'dfscbWisii'5iim our review/inspection. 

History of Prior Violations — n^rî W^^^ '̂̂ irtt̂ tfltl-iriV-^-^^ 

Your history of prior violations of the FMGSRfeHMR .̂apdjf̂ oriFTyiCG^ where applicable, also may 
have increased die civil penalty beyoTid.thitwhidiiWd'Rldihavc otherwise been proposed in this Notice 
of Claim. [The following enforcement actao4#h4||j;|b3?fti considered in the calculation of the civil 
penalty proposed herein:] < Vcpstidix A, ; ' 
Section 222 of the Motor Carrier Safety Imnrovement Act of 1999 (MCSIA) 

A pattern of and/or repeated violations of thb't^i^ij^¥ifiibd'^1it6 or critical regulations will rcsuh in 
the maximum penalties allowed by law to be as^dseed undetr Seĉ tiop 222 of the Motor Carrie Safety 
Improvement Act of 1999 (MCSTA). ^ Alp t̂̂ ffl̂ î f ,^^]|(t}0Brrne^ or more violations of acute 
and/or critical regulations in three or more Parts of Title 49, Code of Federal Regulations discovered 
during an investigation. Repeated violations m,eaiis,viqlatioin($) of 2(n acute regulation of the same 
Part of Title 49, Code of Federal ReguJiitiqns 4ij?c^^ iin inye^tigation after one or more closed 
enforcement actions within a six year period ah<iiQbî i'olitioti(s) df̂ a critical regulation in the same Part 
of Title 49, Code of Federal Regulations discovered in an mvestigation after two or more closed 
enforcement actions within a six year period. Any violations with a checkmark in the "§ 222 Applied" 
colimm in the penalty table below are subject to the '-Section 222" provision and maximum peiwlties 
have been assessed pursuant to statote. ,Seei4|iP;g$î § ;̂̂ lTr(qtc, 49.USC § 521(b), 49 USC § 5123,49 
USC Chapter 149, and 49 CFR Part 386, Appeiidix A. f 

MT-2008-0029-USI207 .,• -^Ji^il^^-. O ^ 
A hsting of the statutes governing maximum'andminimuin penalties for violations of specific 
regulations is enclosed. ;,v ii:_Vk • • - ' 

Given the statutorily mandated items list^'kb/Swi'&e^FW a civil penalty as follows; 

TYPE OF , . . NUMBEkOF ASSESSMENT §222 
Y^OMTPN VIOlJ^d l^ : ; 'S iMj> t§" ' f f : A COUNT APPLIED IQIAL 

395,8(e) R V 2 $860.00 $1,720.00 

Accordingly, the total amount assessed by thteifederal Government as the result of these 
violations is $1,720. >F Ti 

HOW T O REPLY T 0 T H E NOTICE O F CLAIM 

Under 49 CFR Part 386, "Rules of Practice for >^otor Cramer, ̂ Broker, Freight Forwarder, and 
Hazardous Materials Proceedmgs," you havb specific rigfiti ̂ t h respect to this Notice of Claim. 

n ^ J m h i ' S ^ ^ I Z ^ l P r ' ^ ' * ! r ^ " ' ' iSr" ' )*" '"" R«T<»«Mti^Slfir'H«i«it)0Us Mal*rid» (tiK total penaUy »sm«d is per citation, not per 
number of counts); NO-Noliee uid Orders; NR-Nonrecofdkeeping;,5tTR«cordlM«plhg;,COM=c:oinmericia ReEulaiions. 

OtO/eOO® •: davi ra 8 1 1 G 2 9 2 9 0 * XVJ 6 L : 2 1 G002/a0/50 



• UKVJ'.tJS f. 

Case Number: MT-2009-0046-US12(i? - p»jy W 

)̂ x̂ ^ 

}''p:f^^ 

You are advised to carefully read Part 386 kiSdiWllbxî  this* of aption appropriate for you in this 
case. A copy of Part 386 is attached to"Ujiis»N^^<^iof^«iM^^^ You may wish to 
seek legal counsel for answers to any qucstioflsrx|:r<!fti'î e t̂oi|:̂ s^^ of Claim or procedures 
under Part 386. DO NOT call the nACSM'mS^.-(MAif. or iie Chief Counsel's office for advice or 
assistance in your defense. You rnay puTsiî ttî ^o!lovî î i?î vt5«ŝ ^^ 

(l)PAYME>rr OF PENALTY: Witiun'3d'aM$fsaryi^t<i^MW*Notice of Claim: (a) Pay the 
assessed penalty m full, or (b) Eatabli^ k ^ M ^ f i p ^ ^ ^ f i f ' ^ ^ W contacting an Enforcement 
Specialist (NOTE: A payment plan miiyb&^AaajJle for respondents who danonstratc financial 
difficulty), or (c) Contact an EnfbrceniiMt'̂ ^^ilfii^tjptotlini^^ compelling reasons why the 
assessed penalty should be reduced and dJsdtisS îSteaitiî Qie l̂cment. You may be required to submit a 

jAv-^ current, certified balance sheet or othe^eSndfence of assets and liabilities. An Enforcement Specialist 
*\Li**^ can be reached at 303-407-2350. If youipay th^cfii]i*|K!nsa|̂ /withhi thirty (30) days of service of this 

'i V » ^ Notice of Claim, you do not need to file a NvritteJ* RisplytotheNotice of Claim. 

You may pay the fine elcctronically'tbtcjilli 
^;S|<^K?^ig¥fef^=^!:'- ^̂ -. 

ebliw if <http://safer.fincsa.dot.gov> by 
selecting "Online Fine Payment." 

Alternatively, you may pay by cashier'̂  ̂ JjIcJc/'lj^fiUf cBecllî  tJr jm^ ordw made payable to the 
FMCSA and mailed to: ^ '•" "̂  §'̂ ^̂ *>'̂ -(c>; '̂ ^^- '̂' :• = ' ' 

United States Def>Mr{iit"SfTiw||^i%ii6tt^ 
Federal Motor CaJtiiE^^ ĵTetya^ Ĵiipistra^^ 
Western Servic&CwtePlfcfe^^ • • 
Golden HiUs Qffifce-SiMaMiifjr''̂  •*,Vi*i't!''-j •??tff̂ '— ' 
12600 W. Colfax Ave. Suite 1-306 . 
Lakewood, CO 80215 

Personal or company checks will not be kccfepted" andwill beirctumed. 

Payment of the penalty will consdtute ad|^s,s|9i^ ,of the^olat^^^ set forUi in the Notice Claim 
and these violations shall constittttepripr«ofl|]ises «nde)r^ither49 USC § S21(b)(2)(D) (for 
violations of the Federal Motor Ca^ri«r;Safe^i]R^^Ia^ons)» 49 USC § 14901(c) (for vlolatloiis of 
the Federal Motor Carrier Commercial^R^ltl^^iifiii^iyplyJng^raasportation of household 
goods) or 49 USC § 5t23(c) (for violations of die Hazardous Materials Regulations) unless you 
proceed under the provisions of 49 C.F.R, § 3$6.l8(c). these offenses may lead to higher 
penalties in future enforcement actions and adiyerse future SafeStat raukiugs, 

(2) REQUEST FOR ADMINISTRATIVE ADKJDICAIION: You may contest the claim and request 
Administrative a4}udicalion. If you choose tHî  course of ac^ carefully follow the 
provisions witiiin 49 CFR § 386.14, includiag filing a written Reply within thirty (30) days after 
service ofthis Notice of Claim, V'' . 

Your Reply must be in writing, and clearly state the grounds for contesting the Notice of Claim, and 
must state any affirmative defenses you intend to assert. You must separately admit or deny each 
violation alleged in this Notice of Qaim. Any ̂ legations ill ttie Notice of Claim not specifically 
denied in the Reply will be deemed admitted. 14 general denial of the claim is. insufficient and may 
result in a default being entered by the Assistant Administrator. Your Reply must include a statement 
selecting one of the options for administrative adjudication available under 49 CFR § 386.14(d)(l)(iii). 

oio/iiooia 

• ;U"; ' 
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Case Number: MT-2009-0046-US120f î  •;ai4 Ĉ%;f»̂ f ^ r t , -z 

Once you select an adjudication option! yott j r ^ o u M by-m t̂ seloitt^^ 

You must SCTve your reply on all persons ii^1;ck^t!telt;§|Cl%^ attached to this Notice of 
Claim and in accordance with the rcqiiirfeS(^mW4¥OTfe |%86;6'-' ' 

• ••• ••••'•^iVTBlRT'̂ POVfir.v:-: ,'. • •• 
(3) REQUEST FOR BINDING ARBITRATION:̂  if you dispute only llic amount of the civil penalty 
and/or the length of time to pay, you can select it^havetheqlvil penalty amount adjudicated through 
FMCSA's buiding arbitration programt yqu;i|el|0^dĵ ^^ request in writing 
when you submit your Reply. The Assi^^Tii^^^i^sJ^i^v^ yo.iir case is ^propriate 
for binding arbitration. You will be r̂ otifijBĉ illlĵ t̂iTf̂ ĝ il̂ ^̂  Admihigtrator's decision 
regarding your request. You may choose ;binidi|^varbit^^(^ j[f^e^i4y issues that you dispute arc the 
amount of the civil penalty and/or the lfeagthj<̂ (t:iw ĝ*t̂ ^̂  on the use of binding 
arbitration is available through the foUowipgJ[iî yi* t̂tBf/̂ v*r>^ You can also 
request a copy of the gmdclines firomitheSeryi^ljentj^i^j.;^ 
YOU MUST CERTIFY THAT YOUR^KEPE^iiytS^BilN'Slft^ED IN ACCORDANCE WITH 
THE REQUIREMENTS CONTAINED^WtTWl^^'iSfK! f M M '• '• ' 

THE SPECIFIC RIGHTS PROVIDED F O W l f ^ ' ^ I ^ i §l&fe!i 4' M BE WAIVED IF YOU FAIL 
TO SUBMIT A WRITTEN REPLY WITHIN THIRTY (30) DAYS AFTER THE SERVICE OF THIS 
NOTICE OF CLAIM. 

FAILURE TO REPLY TO THE NOTTCe 01* toM tW TTHB'̂ ^C^£T MANNER SPECIFIED IN 
49 CFR § 386.14 MAY BE TREATED A^4l^lf^&?M^li¥Mg SEEN FILED. UNDER 49 CFR § 
386.14(c), A FAILURE TO REPLY MAY CAUSE THE FMCSA TO ISSUE A NOTICE OF 
DEFAULT AND FINAL AGENCY ORDER fHilfY(3a) D̂ AYS AFTER THIS NOTICE OF 
CLAIM IS SERVED. THE NOTICE OPDimiMt^iaSdF^AL AGENCY ORDER WILL 
DECLARE YOU TO BE IN DEFAULT AND DECLARE THE NOTICE OF CLAIM, INCLUDING 
THE CIVIL PENALTY PROPOSED IN TH^ NOTICE OF CLAIM, TO BE THE FINAL AGENCY 
ORDER IN THE PROCEEDINGS. THE FBSlM AGENCY ORDER WILL BECOME EFFECTIVE 
FIVE (5) DAYS AFTER THE NOTICE OF DEFAULT AND FINAL AGENCY ORDER IS 
SERVED. THE DEFAULT WILL CONSTTTUE AN ADMISSION OF ALL FACTS ALLEGED IN 
THE NOTICE OF CLAIM AND A WAIVER dF=YOUR OPPORTUNITY TO CONTEST THE 
CLAIM. 

A GENERAL DENIAL DOES NOT MEET THE REQUIREMENTS OF 49 CFR § 386.14(d)(1). 
UNLESS YOUR REPLY COMPLIES WTTH THE REQUIREMENTS OF 49 CFR § 386.14(d)(1) 
THE ASSISTANT ADMINISTRATOR MAY ENTER A DEFAULT AGAINST YOU. 

IF YOU DO NOT UNDERSTAND OR ARE CONFUSED ABOUT YOUR RIGHTS AND 
OBLIGATIONS AS OUTLINED WITHIN THIS NOTICE OF CLAIM, YOU MAY WISH TO SEEK 
LEGAL ADVICE, - r - - ; 

,',*•;• V 

^•^;::-V%0P^:^rt(i$ y . f 

'^'•Q^SOOia ,:;:-....?*-.̂ oiaytt̂ FQ - ;, 811829290* XVd 61 :21 8002/80/50 
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Case Number: MT-2009-0046-US1207 

Copies of the procedural regulations, {^plicable jstatuti^ and the Service List are enclosed. 

Enclosures 

HUceD.Hohnes 
^Division Administrator 
Montana jpivision 

• J 1 

•: :,T' •; ^ ' • , ' ^ ^ ^ ^ F f ' • h -*fi •:&:•'••••' 

•."•;V ,.; ;_. .,, ;•', •,,,,f. ,-vv 

..V •• ' "^^ :-

010/9000 

. .':.f.\ •y •*!, 

•;-n^ AJ-O f>i:-:'.. - v H ? r ••"'••'•••• 
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Case Number: MT-2009-0046-US1207 

APPLICABLE STATUTES 

Section 521(b)(2)CB)(i) of 49 USC provides for a maximum civil penalty of $1,000 for each 
recordkeeping offense, (including the failure to make a required report; or making a requu-ed report that 
docs not specifically, completely, and truthfhlly answer a required question; or does not make, prepare, 
or preserve a record in the form and manner prescribed), and each day of the violation shall constitute a 
separate oITense. The maximum of all civil penalties assesspd against aiiy violator for all offenses 
related to any single violation shall not exceed $10,000 (49 tJSC § 521(b)(2)(B)(i); August 10,2005). 

.v"-' ',rf ••. '•' 

i ; ••-
. . - • ' • • • • 7 \ -
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Case Number: MT-2009-0046-US1207 

VIOLATIONS DISCOVERED DURING REVIEW/INSPECTION 

1 
2 
3 
4 

395.8(e) 
395.8(e) 
395.8(e) 
395.8(e) 

Rzaszutak, Casey 
Kethoart,Gary 
Kethcart, Gary 
Donahoe.Chad 

12/13/2008 
12/17/2008 
12/19/2008 
01/08/2009 

• : ' , . ' * • 

^T'vV: 

.Bi •': T f A W ' ' -

••':n;1?vsr. 

,;,,;. ,..5 ,,..,̂  
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. •••-;'••'?•.« t f o v e l / n g Jfrr-R ;.,i!'>s;*:i ' : 

: . ; • • • • ' » 0 R , 

STATEMENT OF CHARGES 
Violation 1 — 49 CFR 395.8(e) -FpQJ)|ij5|^dft^^r^ of duty status. 

CHARGE #1: • :̂ ^ .̂̂ S> -̂th^^1 '̂'̂  ; ^ ; : - - - ' •• 

On or about 12/13/2008, D-J Waip^ Inc., isî dWfiVcr feas^'Rzaszutak to drive a commercial motor 
vehicle in interstate commerce firom Woiihihgt^i^ MNf t6< Sa^i^^ to , CA. The driver made a false 
report of duty activities on the record of dutyTs^msfbrthdt date. The driver's record of duty status is 
false because supporting documents shbW t̂hkt̂ hkpiifohasediftiebin Columbus, NE, on 12/13/2008, 
while the driver's record of duty status shows that he departed Columbus, NE, at 0700 MST on 
12/12/2008. en route to Liberal, KS, and waS traveling from Liberal, KS. through Winslow and 
Seligman, AZ, to Essex, CA, on 12/13/2008. 

CHARGE #2; 

On or about 12/19/2008, D-J Warp. Inci, used Driver Gary Kethcart to drive a commercial motor 
vehicle in interstate commerce firom Oxnard, CA, to Dayton, OH, The driver made a false report of 
duty activities on the tiecord of duty status for that date. The driver's record of duty status is false 
because supporting documents show that he pi^ha^e^,£ucl in Albuquerque, NM, on 12/19/2008, 
while the driver shows that he shows sleeper berth in Eupton, AZ at 2245 CST on 12/18/2008 until 
0630 CST on 12/19/2008 and PC Miler shows Albuquerque, NM, to be on the driver's recorded route 
between Lupton, AZ, and Bristow, OK, while the driver shows that he witered the sleeper berth at 
Lupton, AZ, at 2245 CST on 12/18/2008 and exited the sleeper berth at Bristow, OK, at 0630 CST on 
12/19/2008 with no driving time. 
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SERVICE LIST 

This is to certify that on March 20,2009, the, undersigned sent, by the method indicated, the 
designated number of copies of the Notice of̂ Claiih to each of the parties listed below. 

Each party listed below must receive the designated number of copies of each filing made in this 
proceeding in the future. 

Douglas W. Waip, President 
D-J Warp, Inc. 
6280 2nd Street NW 
Havre, MT 59501 

Original 
Certified/ Return Receipt Requested 

Bruce D. Hobncs, Division Administrator 
U.S. Department of Transportation 
Federal Motor Carrier Safety Administration 
2880 Skyway Drive 
Helena, MT 59602 

One Copy 
hitemal Mail 

U.S. Department of Transportation 
Federal Motor Carrier Safety Administration 
FMCSA Docket Clerk 
Western Service Centa-
Golden Hills OfiBce Centre " 
12600 W. Colfax Ave. Suite B-300 
Lakewood, CO 80215 ^ifv^rglK 

T OF 

One Copy 
Internal Mail 

U^tx-f 

•v ;,..-,•.;,J. 

\4f^^ru'̂ 'tA 
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U.S. Dqmrmient of 
Transpcitation 

Federal Motor Carrier 
S»fe<y Admittif tratioa 

Western Service Center 

FEDEX 
7975-7178-3840 

May 6,2009 

. ' • • ^ i { - : ^ ^ y - - . ' i b ^ - i ^ " - - v - • • ' 

•• r',^ l ! i ^ ; L j ^ i 6 t ^ i t ^ i t t H i U Office Ccotte 
u- f T:ry.-^r < ^ rt > ii;; j^^oo w. Colfax Ave. Suite B-300 

: \ i i liikiwood, CO 80215 

' i - nn "̂ ! - '̂ '̂ ^ ' f ' ' phono: (^03) 407-2350 
iax: (303)407-2339 

î -
?lM(iMj?0^..-^ 

D-J WARP, INC. 
6280 2ND STREET NW 
HAVRE, MT, 59501 

. V • .• * . >• . • • • • : : • r - I • • . ' • • 

'•.•••" -̂:;c.: ,J-''aair?'.Tv-V '̂V/.T-::\ 
Re: Case Number: MT-2009^0,4«itX|S^2<J7»' i •. 
USDOT#:715943 ,,„..-,,,., v^,.v;, ' ;? '%j;,. ,-.-. . . 

Dear Sir or Madam: 

This letter is a notice of default and final age}M;y^<;^r,C1^dcr"i), and demand for payment of the 
outstanding debt owed to the United States Department of Transportation. Federal Motor Carrier Safety 
Administration, for violation(s) of Federal Motor Carrier Safety Regulations, Hazardous Material 
Regulations, and/or Federal Motor Carrier CbmttiehiidB^eguIiktions. 

D-J WARP, INfC. was notified of the proposcdipent^ty Assessment in the amount of $1,720.00 by a 
Notice of Claim served on D-J WARP, INC.ion March 20,2009. 

Pursuant to 49 C.F.R. § 386.14(c), because D-J WARP, INC. failed to reply to the Notice of Claim withm 
thirty (30) days of the service of the Notice of Claim, D-J WARP, INC. is in default. The default causes 
the Notice of Claim, Including the civil penalty proposed ia the Notice of Claim, to automatically become 
the Final Agency Order in this proceeding. The Final l&genty Order is elective five (5) days after the 
service ofthis Order. In this case the Find ^geiii^ Order is efTective on May 11,2009. The default 
constitutes an admission of all laots aiid violations alleged in the Notice of Claim and a waiver of D-
J WARP, INC.'s opportunity to contest the claim. These violations shall constitute a history of prior 
offenses in any future civil penalty proceeding and may lead to higher penalties in future enforcement 
actions and adverse fliture SafeStat rankings. 

Payment of the outstanding balance in the amount of $1,720.00 is due and payable on May 11,2009. 
You may pay electronically through our SAFER wibsitfe.at http://saf<?r,fincsa.dotgov by selecting 
"Online Fine Payment" option under die FMCSA Service section. Altemaiively, you can mail your 

hnn/innl riuuM ra 8118292901' XVd 9S:2l 8002/80/50 
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gflphier's check, cartififld check Or i i ) p f t ^ ^ ^ | ^ y ^ t e t o thiFederal Motor Carrier Safety 
Administration. The p^onent shoulS^^m^^ppJr*' ^ ' ' SH*e l« v 

Federal; 140t«?r4^^'pafe^,!^^ , 
Westerti.-S'ervickcenter ''^^ '•'' "\ -'• •• -
GoldeinHiUpfipCentre , 
12600 V^. 'MM Ave;'^tieB-3it)0 
Lak<sw66d*tX)B0215 -̂vy':He-J5W:5i;;o::: -• 

Pureuant to 49 C.F.R. § 386.14(c)(3), failtir^^^yth&|piyii penalty as directed in this Order constitutes 
a violation of the Order, and subjects D-J v(̂ AfeP. fitC'to addiUonal penalties as prescribed in the 
regulations. Additionally, D-J WARPy iNG; |̂nay be h^lefof interest and administtative penalties. 

', •/•;:."-• -nant rf "^n STfpojt 1*7/" '>' 
If D-J WARP, INC. fails to pay this dJ?bti®tJf>jWi<'̂ »?^C.'will be prohibited fi-om operating in mterstaic 
commerce pursuant to 49 C.F.R. § 386#.^,iJt5^;l^ARPorIl!?^'js registered as a for-hire motor carrier, 

r, D-J WA]M'.fJiNJK'Sir<igi'«ftr̂ t̂ ^̂  suspended in accordance with 49 ireight forwarder, or broker, 
C.F,R. § 386.84. D-J WARP, INC. iji^y,-iny9^|^j^cj?wi^ Static laws, be subject to additional penalties 
such as suspension »nd/or revocatioh of 8^0 Vehicle reg^atioh privileges. Additionally, the Order 
will be referred to the United States D(epaitTJ(j|iti'iOf;Tr̂ ^pty,̂ ^^ and may also be referred to 
the Attorney General for an action to |)e,br9iji|itfji)|i 0}^ to enforce the Fuial 
Agency Order and collect the civil pcĴ Myî jJJNl-ĵ ĵ̂ 'î ijÎ i;,̂  ;4•.̂ ,̂,;.•;,.; 

Pursuant to 49 C.F.R. § 386,64, D-J WARP, INC. may file a petition for reconsideration of the Final 
Agency Order within 20 days afltfr the servic^^f this^r^?^ Theoriginal petdtion for reconsideration 
must be filed in accordance with 49 C:f,R,^|3§^J^vy;i^ the Assistant Administrator by personal delivery 
or mail addressed as follows: 

. • •••". n n r i r •-••nr.-̂ -'.r̂ ' ^''••hf ;•.•••••:" < • 
U . S . D e p a r t m e n t o f Transpor ta t ion 
D o c k e t Oi>t>mi&A^;M3(r ^ ^ " • 
W e s t B i j i l d i n g ^ i 3 r o u t t 4 | ; i 9 o r , ^ o o m W 1 2 - 1 4 0 
120b Nejw j«^^§m|,-s|.;.,::^': ':; 
wa6hi i ig t^ :^pfo^ . .^^ y „.", „ . , , : : . ; 

Copies of the petition for reconsideration niy^^alsQ be ̂ ery^ on all persons listed in the Certificate of 
Service ofthis Notice of Default and Findyybnj^-C^^er, pnrei^^^ to 49 C,F.R. § § 386.6 and 386.7. 
The petition must include the following, which iniist also be pi-ovided to all persons on the Certificate of 
Service: - ,,;-̂ -

(a) A copy of the Notice of Claim served on March 20,2009 in this case, 

(b) A copy of the Notice of Default and Final Agency Order served on May 6,2009, 

(c) All evidence you are relying upon In support of the petition for reconsideration, ̂ ^̂  and 

(d) A Certificate of Service as required by 49 C.F.R. § 386.6(c). ^̂ ^ 

Pursuant to 49 C.F.R. § 386.64(b), the only Issue that WlU be Considered upon reconsideration by 
the Assistant Administrator is whether a default has occurred under 49 C.F.R. § 386.14(c). The 
Fbial Agency Order may be vacated (set aside) where you can demonstrate excusable neglect, a 
meritorious defense, or due diligence in seekhig relief to the Notice of Claim. If D-J WARP, INC. 
files a petition for reconsideration in accortj^^e^with 49 CJP.R. § 386.64, the entire action will be 
stayed unless the Assistant Administrator orders otherwise. 

«.on/?ftnlgi dHVtt ra 8il829290fr XVd 15:2L 8002/80/50 



I?k-<v,.cd-ri '»«-;. 
For questions legardtng this Order, you may coiitact an Enforcement Program Specialist at (303) 
407-2350. ' ' 

• -•••• v:i:'i> •>! ) • - (n)^^ ' ' ' ' ' - ! a ry l r , - i e ' ( i ' y ' ; ; / ? yr'^-P: 

William R. Paden, Field Administrator 
Federal Motor Carrier Safety Administration 
Western Service Center 
Golden Hill Office Centre 
126Q0 W. Colfax Ave. Suite B-300 
liakewobd, CO 80215 

_ ^ - • . - , ^ • 

tU AU tw/ttfflt evkhitce ahaU bv iuhmtued to ihtjhlhwlt^fimt: (aĵ d wfnm ifaunffiuilfa penon hcrm^pti*omil hiowMgt o/l/wfieu a l l e ^ or (b) 
doeameiUary evkkmx in A*form oftxMUa atmeMm " viiiiitniiaiaimi l ^ o u ^ ^ Un tiMbil andgivlii lit wurce. See49CFJLSi$S.4f. 
P ] A Ctrttfleatt <^S€rvlce shall accompimy all doeiimtnlx/Uiytdl^^f:t»l Pmu^Pr^tetdlKg aultr 49 C J X $ SSO. The eenlficate of service muxl ikow 
the dot end mamur qftervtee, be elptrd by the penon ituikbig urriee, md tilt the p«r$<ua served. See 49 CF.K f 386.lS(c). 

ifiit!':r:i-r'/^-y'K'-::'-- '1i 
- ; * - - , • - • 
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' t i :pB; fe !k :• it??--!?? V^' */'• ^*' t : ^ ; ^ ' 
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CERTIFICATE OF pRVlCfi 

This is to certify that on May 6,2009, the undersigned mailed or delivered, as specified, the designated 
number of copies of the N^^riggnfPefanitAiid-FliiaiAgcAcv Order to each of the parties Usted below. 

Each party listed below must receive die designated numbe|rbfec»pie8 of each filing made in this 
proceeding in the fiiture. i . 

D-J WARP, INC. 
6280 2ND STREET NW 
HAVRE.MT. 59501 _ ,. 

Case#MT-2009-0046-US1207 : . , ; , . : < 
U.S.DOT#715943 

Bruce Holmes, Division Administrator 
Montana Division 
U.S. Department of Transportation 
Federal Motor Carrier Safety Administration '^ 
2880 Slcyway Drive, 
Helena, MT 59602 

Trial Attorney 
Federal Motor Carrier Safety Administration _ _ 
Western Service Center 
Golden Hill Office Centre 
12600 W. Colfto Ave. Suite B-300 
Lakewood,CO80215 , - -

U.S. Department of Transportation . i ;: , .;;' 
Federal Motor Carrier Safety Administtation ' 
FMCSA Docket Clerk 
Western Service Center 
Golden Hill Oflfioe Centre 
12600 W. Colfax Ave. Suite 6-300 v 
Lakewood, CO 80215 

One Copy by: 

FliDEX 
TtfloWnff Number: 7975-7178-3840 

One Copy 
Internal Mail 

One Copy 
Iirtemal Mail 

One Copy 
Internal Mail 

C ^ r r t v y L f o r t J ' f c ^ ^ - H f -

-^nt> ^ ' r i ' ^ ' T t '''••"'' 

• j'i,rr-r)»,'.?-',--''.p • 
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March 31.2009 

To Whom It May Concern: 

I am writmg to dispute the samplittg of the logs taken by my auditor, Lynn 
(jillet. When he left our house, he said he looked at 13 logs after taking a 
sampling of roughly 150 logs back to his mojel. In the 13 logs he claims he 
found 4 incorrect logs. We are not disputing that the 4 are incorrect We are 
disputing that he looked at only 13. Which n|ow we hear has turned into a 
total of 20. 

We still dispute this. He looked at 150 to find the 4 errant logs. Hiis puts 
our ratio at 4 of 150 which is better than industry standard. According to our 
notice of claim we are being fined for 2 of those 4. By paying the fine it is 
aa admission of guilt We feel we are guilty of the 4 sampled from the 150, 
not the 20 he says he looked at. This 4 of 20 gives us a conditional rating 
which we do not feel we deserve. 

Sincerely, 

Douglas W. Warp 
D-J Warp hic. 
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